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OPINION

RALPH B. GUY, JR,, Circuit Judge. Plaintiffs, Yibing
Dong and Huizong Lin (the Dongs), as next friend of their
daughter Lisa, appeal from the entry of judgment in favor of
defendants, the Board of Education of the Rochester
Community Schools and Angelynn Martin, the supervisor of
a program for autistic impaired children operated by the
Birmingham Public Schools. Plaintiffs challenged the
individualized education program (IEP) developed for Lisa
for the 1996-97 school year as failing to provide a free
appropriate public education (FAPE) and sought to recover
the costs of providing one-on-one education for her at home.

Paintiffs argue that the district court erred in granting
partial summary judgment to defendants on their claims
arising under the Individuals with Disabilities Education Act
(IDEA), 20 U.SC. 88 1401-1415, by (1) applying an
incorrect summary judgment standard; (2) placing the burden
of proof upon plaintiffs, (3) finding that defendants had
substantially complied with the procedural requirements of
the IDEA; and (4) concluding that the IEP offered Lisa an
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impra(:ticable.10 The dismissal of existing claims is not,
standing alone, asufficient basisto deny leaveto amend. See
Ellison v. Ford Motor Co., 847 F.2d 297, 300 (6th Cir. 1988)
(abuse of discretion to dismiss without considering pending
motion to amend). In this case, however, the district court
expressly found that the IEP in question offered Lisa an
FAPE. Completely aside from the dismissal of plaintiffs
individual claims, we agree that the proposed amended
complaint did not allege facts sufficient to show that joinder
of the putative class members would be impracticable as is
required under Fed. R. Civ. P. 23(a). See Smithv. Transworld
Sys., Inc., 953 F.2d 1025, 1033 (6th Cir. 1992). On apped,
plaintiffs likewise give no indication of how many class
members there may be, or explain why joinder of the class
memberswould beimpracticable. We are convinced that the
district court did not abuseitsdiscretion in denying plaintiffs
motion to amend.

AFFIRMED.

10Derfendants also argued that leave should be denied because
plaintiffs failed to exhaust administrative remedies with respect to the
class action claims. See Hoeft v. Tucson Unified Sch. Dist., 967 F.2d
1298, 1309 (9th Cir. 1992). We do not reach thisissue.
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FAPE.! Plaintiffs also claim that the district court erred in
denying their motion for leaveto file an amended class action
complaint alleging*” systemicviolations’ of therightsof other
autistic impaired children. After areview of the record and
the arguments presented on appeal, we affirm.

Lisa Dong was born November 1, 1991, and resides with
her parentsin the Rochester Hills Community School District
(District).  Lisa was evaluated at age three by a
Multidisciplinary Evaluation Team (MET), an IEPwasagreed
to, and she was enrolled in a specia education early
intervention program. In May 1995, an |IEP placed Lisain a
pre-primary impaired classroom. Lisa was evaluated for
suspected autism by the Central Evaluation Team (CET). As
aresult of the evaluation, the CET recommended that Lisabe
certified for special education services as autistic impaired.

Based on the evaluation, an Individualized Educational
Planning Committee (IEPC) met in October 1995 and
redetermined Lisa's eligibility to be classified as autistic
impaired. Oakland County’s programs for autistic children
are operated in several school districts. At the request of the
Dongs, Lisawas enrolled in the Birmingham Public Schools
program for autisticimpaired children and began attending 13

1Plaintiffs’ other claims were dismissed largely on the basis of the
finding that the |EP offered an FAPE. Plaintiffsdo not raise any separate
arguments concerning those claims.
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hours per week.? The background factsfollowingthis|EPare
succinctly summarized by the district court.

Lisa sparentscontemporaneously began ahome program
for Lisaontheir own. They contacted PatriciaMeinhold,
Ph.D., a psychologist with experience in the area of
“Lovaas-style” methodology, and Rebecca Lepak, a
speech therapist. The Lovaas intervention method is a
behavior therapy method. It has been widely modified
over theyearsby professionals and parents, but common
characteristicsincludeintensivetraining one-on-one, 30-
40 hours per week, discrete trial therapy (DTT), and an
in-home component (as opposed to therapy in a
professional setting). Beginningin November 1995, Lisa
was receiving 10 hours of one-on-one home training in
the DTT format. That was increased to 18 hours/week,
and then to 20 hours/week by May 1996. Thiswasin
addition to the 13 hours of school shewas attending each
week. Plus, Lisa was meeting at home weekly with
speech therapist Rebecca Lepak, who used the DTT
method with her speech therapy.

The Dongsrepeatedly advised Lisa' steacher and other
staff of their intensive work with Lisa. They also grew
increasingly concerned about what they observed to be
less one-on-one work by school staff than they had been
led to expect at the October 1995 IEPC. The Dongs

2PI aintiffsemphasizethat they provided atwo-page handwritten note
at the October IEPC, which addressed goals for Lisa and indicated the
need for, among other things, “ very intensive oneto onebehavior, speech,
occupation therapy sessions’ with intensity of no less than two-thirds of
her school time. The note was not specifically discussed at the IEPC
meeting, but was attached to the October 1995 |EPform. Therewassome
confusion on the part of Lisa s teacher about whether the parents’ note
was part of the |EP and whether or not the Dongs might think it was part
of thelEP. At the due process hearing, withesses recognized the parents’
referencesto beto the”Lovaas’ method. The note relatesto the October
1995 |EP, however, which is not the basis of the plaintiffs’ IDEA claim.
The state hearing review officer also found that the note was not part of
the |EP.
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DTT program would be best able to develop Lisa' s potential
does not mean that it was the only FAPE that the District
could offer under the IDEA. In one case, relied upon by
plaintiffs here, the court found that awatered-down, ten-hour
per week TEACCH-based program did not offer an FAPE.
See Delaware County Intermediate Unit No. 25 v. Martin K.,
831 F. Supp. 1206, 1230 (E.D. Pa. 1993). Nonetheless, the
court in Martin K. also stated that if the TEACCH program
were improved, such that either it or the DTT Lovaas-style
program was appropriate under the IDEA, the court would
havetoyieldtothestate’ sresolution of adispute betweenthe
competing programs. The record shows that the IEP at issue
in this case offered an FAPE in the least restrictive
environment. As a result, the Dongs may not receive
reimbursement for the cost of providing Lisawith what they
believe to be a better program.

D. Amended Class Action Complaint

After dismissal of the IDEA claims and in response to the
motion for summary judgment on the remaining claims,
plaintiffs sought |eave to amend the complaint to assert class
action claims on behalf of all autistic impaired students born
after January 1990 whose parents requested and were refused
aDTT program in the Oakland Intermediate School District.
Plaintiffsrepresent that the common questions of law and fact
included whether the District violated the IDEA and other
federal and state laws by “adopting auniform program for Al
eigible students based exclusively on a TEACCH-based
model and associated placements’ without offering a
“continuum of alternative placements.”

The district court denied the motion because (1) the
plaintiffs individual claims had been dismissed and (2) the
complaint failed to sufficiently allege facts to show that the
class would be so numerous that joinder of all members was
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Lisasi ndivgdual needs were addressed in designing the IEP
in question.

Finally, the Dongs contend that the IEP failed to satisfy the
substantive requirement that it be designed to develop Lisa's
“maximum potential.” Plaintiffs rely on the opinion of Dr.
Meinhold that anything less than a 40 hour per week DTT
program would not permit Lisa to attain her maximum
potential and the testimony of Ms. Lepak that Lisa continued
toimprove after being withdrawn from the school’ s program.
Paintiffs emphasize that no expert in applied behavioral
analysis was offered to dispute this assessment.

The SHRO's decision, which is entitled to due weight,
found that both the Lovaas- style DTT program of 40 hours
per week and the District’s TEACCH influenced language
based autistic impaired program of 27.5 hours per week
would provide Lisawith an FAPE designed to maximize her
potential. Comparing these two appropriate teaching
methodologies, the SHRO further found that the IEP was
designed to maximize her potential in the least restrictive
environment. The district court went a step further to
conclude that, taking into account the IDEA’s goal of
providing services in the least restrictive environment, the
District’s program was better designed to develop Lisa's
potential than the more restrictive DTT program.

Michigan's maximum potential standard “does not
necessarily require the best education possible” or require“a
model education, adopting the most sophi sticated pedagogical
methods without fiscal or geographic constraints.” Renner,
185 F.3d at 645 (quoting Brimmer, 872 F. Supp. at 454, and
Barwacz, 674 F. Supp. at 1302). Plaintiffs belief that the

9The IEP here was not comparable to the program found to be
inappropriate in Union School, 15 F.3d at 1525. In that case, an autistic
impaired child was offered an 1EP in a communicatively handicapped
classroom in which there were no other autistic children, the teachers
were not trained to work with autistic children, and the children received
only group instruction.
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requested a new IEPC in the Spring of 1996 to request
more one-on-one instruction for Lisa.

On May 15, 1996, an |EPC was convened to consider
educational programmingfor Lisafor the 1996-97 school
year. In attendance were Lisa's parents, Defendant
Angelynn Martin, Patricia Zahra (Lisa' s teacher during
the 1995-96 year), Christina Vedder (the school
psychologist for the preschool autistic program), Susan
Dilgard (the program speech pathologist who worked
extensively with Lisa), and Deborah O’ Neill (Project
Find Coordinator for the Rochester Community Schools).
Dr. Meinhold and speech therapist Rebecca Lepak were
not invited to attend.

TheMay 15, 1996 IEPC continued Lisa seligibility as
autisticimpaired. Following apreliminary discussion of
goals and objectives, the Dongs requested that Lisa
receive more “one-on-one” time in the school program.
The IEPC was adjourned and reconvened on June 21,
1996, where the goals and objectives were reviewed.
Lisa had made substantial improvements in virtually
every skill areafrom November 1995 to June 1996. Ms.
Lepak submitted areport that recommended continuation
of intensive one-on-one speech and language therapy.
The Dongs prepared a memo for this IEPC which
requested more one-on-one time. The Dongs intended
the request to be for a 40 hour per week DTT program,
although they did not mention DTT or Lovaas in the
memo. Defendant Martin, the autistic program
supervisor, did not read the memo as a request for 40
hoursof DTT.

The |[EPC recommended that Lisaparticipatein a27.5
hour per week school TEACCH? program as of August
1996. The school district would only commit to 9.5-10
hours of individualized instruction. When asked, some
of the staff stated that the program offered to Lisa was
typical of those offered to other students of her age with
her disability; although Ms. Martin claimed that Lisa's

5
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plan included more one-on-one instruction than the
typical program for autistic impaired preschoolers.

After the June 21, 1996 IEPC, the Dongs sent Ms.
Martin aletter which clarified that they were requesting
a 40 hour per week DTT program. Martin did not
reconvene the IEPC team. She regjected this proposal,
and chose to support the IEP which she signed on June
21, 1996. The Dongs signed the IEP in disagreement.
Negotiationswith the district were unsuccessful, and the
district accepted the IEP on July 18, 1996. Rather than
follow the IEP plan for the 1996-97 school year, the
Dongs chose to remove Lisa from school and she began
a 30-40 hour home based DTT program. Lisa has
continued to make progress.

*TEACCH is another method for instructing Al [autistic
impaired] children, like DTT. It isa classroom based method, not
home-based, and it stresses a cognitive approach, as opposed to
behavioral .

The Dongs' letter of June 27, clarifying that they wanted 30
to 40 hours per week of one-on-one behavioral therapy, aso
requested a due process hearing.

Six days of hearings were held at the end of 1996 before a
local hearing officer, who concluded that the proposed IEP
offered Lisaan FAPE and that the District had complied with
the procedural requirements. The Dongs appealed the
decision to a State Hearing Review Officer (SHRO), whose
decision isreviewed by this court. The SHRO reviewed the
evidence and found that the District did not violate the
procedural requirements of the IDEA in any of the ways
alleged by the Dongs and that the |EP for the 1996-97 school
year provjsded Lisawith an FAPE designed to maximize her
potential.

3The SHRO also found that failure to begin the new 1EP during the
summer, instead of waiting until September, denied Lisaan FAPE during
that period as the existing plan provided only 13 hours per week. The
District was ordered to reimburse the Dongs for the cost of the home-
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designed to meet the child’s “unique needs’ is derived from
the definition of “specia education” in 20 U.S.C.
§ 1401(a)(16).

In arecent IDEA case involving an autistic child and his
parents request for 40 hours per week of DTT at the
recommendation of Dr. Meinhold, this court observed that
there was no indication that there was anything unique about
the child’'s autism and found that the IEP provided an
appropriate educational opportunity inlight of hisuniqueand
particular needs. See Renner, 185 F.3d at 643. The court
further noted that: “With respect to ‘special needs,’ it
appeared to the magistrate judge that Dr. Meinhold's
recommendation of 40 hours of one-on-one DTT per week
was her usual and customary program for all young autistic
childrenwith general needscommensurate with thisproblem,
and not geared to [the child] specifically.” Id.

Likewise, in this case the crux of the disagreement
concerning Lisa’ s1996-97 | EP can befoundinthe competing
methodologies of the TEACCH-based and DTT programs.
The decision not to provide the more intense one-on-one
behavioral therapy that the Dongs requested cannot be
considered afailure to address Lisa’'s “unique needs.” This
was not a generic specia education classroom that failed to
meet thechallengesof autisticimpaired studentsor asituation
where the child had some additional need outside the autistic
impairment that was not addressed. Rather, the autistic
impaired program recommended for Lisawas

a27.5 hour per week program with astaff to student ratio
of one to two, and amix of one-on-one and small group
instruction, mainstreaming and reversemainstreaming, in
afunctional language based program. Staff workingwith
Lisawouldinclude paraprofessionals, ateacher, aspeech
pathologist, and an occupational therapist. The school
staff saw the TEACCH program as an opportunity for
Lisatolearn generalization of |anguage and spontaneous
communication, independence, and social interaction;
none of which would be stressed inaDTT program.
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Next, plaintiffs contend that the district court erred in
concluding that the parental participation requirement was
satisfied. Specificaly, plaintiffs clam that the requirement
was violated by the District’ s failure to reconvene the IEPC
to consider their letter of June 27, which clarified that their
request wasfor a30 to 40 hour per week programof DTT and
requested a due process hearing. A review of the record
reveals that the district court and the SHRO correctly
concluded that the Dongs were afforded an opportunity to
participate in the discussions and decisionmaking during the
May and June 1996 |EPC meetings and that their request for
moreintensiveone-on-onebehavioral therapy wasconsidered
prior to the Dongs June 27 letter. The District did not
unilaterally reject the Dongs plan, as the IEPC had
specifically considered their earier written request for more
one-on-one behavioral therapy.

2. Alleged Substantive Violations

Plaintiffsargue that the IEP was defective becauseit failed
to consider Lisa's “unique needs” but, rather, only offered a
“standard” autistic impaired program based on what might be
best for a“typical” autistic child. Although characterized as
procedural by plaintiffs, the requirement that the IEP be

8Wefurther observe that plaintiffs do not actually claim aviolation
of the procedural regulations set out in 34 C.F.R. § 300.345 itself but,
rather, arguethat theintent expressed in the agency’ sinterpretation of the
regulations was violated by the failure to reconvene the IEPC. The
agency’s interpretations of the regulations during the relevant time
included the following question and answer:

26. What istherole of the parents at an |EP meeting? The
parents of a child with a disability are expected to be equal
participants along with school personnel, in developing,
reviewing, and revising the child’sIEP. Thisisan activerolein
which the parents (1) participate in the discussion about the
child’ sneedsfor specia education and related services, and (2)
join with the other participants in deciding what services the
agency will provide to the child.

34 C.F.R. pt. 300 App. C (1997).
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Plaintiffspromptly filed thisactioninfederal court alleging
federal and state claims, including claims under the IDEA.
After the close of the discovery period, plaintiffs filed a
motion for partial summary judgment with respect to the
IDEA claims based upon the fully-developed administrative
record. Thedistrict court reviewed the record and plaintiffs
clams, denied plaintiffs motion for partidl summary
judgment, and entered partial summary judgment in favor of
defendants on the IDEA claims. Defendants then filed a
motion for summary judgment on the remaining claims,
relying heavily upon thedistrict court’ sdecision onthe IDEA
clams. Inresponse, plaintiffsfiled amotion for leavetofile
afirst amended class action complaint. On September 17,
1998, the district court granted defendants motion for
summary judgment and denied themotion for |leaveto amend.
Thistimely appeal followed.

I.
A. Summary Judgment Under IDEA

Paintiffs argue that the district court erred by granting
partial summary judgment to defendants in the absence of a
proper motion by defendants and notwithstanding the
statutory authority to present additional evidence under 20
U.S.C. 8 1415(e). Plaintiffs rely upon Doe by and Through
Doev. Metropolitan Nashville Public Schools, 133 F.3d 384,
387 (6th Cir.), cert. denied, 119 S. Ct. 47 (1998), in which
this court held summary judgment was not appropriate if
reexamination of the evidence reveal ed that genuineissues of
material fact existed, or if the parties wished to present
additional evidence and genuine issues of material fact
remain. While plaintiffs state that they were preparing for
trial, their motion for partial summary judgment relied upon
thefully-devel oped administrative record and offered no new
er\]/i dence. The court in Nashville Public Schools observed
that:

based DTT program for the summer of 1996. Thisfinding isnot at issue
in this appeal .
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If neither party has expressed a desire to put on
evidence beyond that in the administrative record, as
allowed by 20 U.S.C. § 1415(e)(2), the district court
could have decided this case at the same stage in the
proceedings, but such a decision would not have been
summary judgment. . . . It istrue that a district court in
that situation would have nothing to do other than to
decide the case based on therecord. . . . Thereisno good
reason, however, to confuse matters by allowing this to
be called summary judgment.

133 F.3d at 387 n.2. In addition, we agree with the Seventh
Circuit that if neither party clearly indicates its desire to
present additional evidenceinan IDEA case, thedistrict court
IS entitled to assume that the parties intend that the case be
decided on the basisof theadministrative record. See Hunger
v. Leininger, 15 F.3d 664, 669 (7th Cir. 1994).

The district court should have termed the disposition to be
entry of partia judgment rather than partiad summary
judgment. Nonetheless, the district court did not apply
general summary judgment standards to find plaintiffs had
failed to show that a genuine issue of material fact existed.
We are convinced that the district court conducted an
independent examination of the record and properly decided
the case at that juncture under the approprlate “modified de
novo” review applicable to IDEA claims.’

4The district court explained:

In the fina paragraph of Defendants' response brief, they
request that partial summary judgment be entered in their favor
on Count I. Thiswas not a properly filed motion under Eastern
District of Michiganlocal rule 7.1, nor wasit timely with respect
tothe motion cut-off dateinthiscase. Ordinarily, such arequest
for relief would not be entertained by the court. However, in
this case, it would be inappropriate for thisissueto go before a
jury, asitisadenovo review of ahearing officer’ sdecision, and
only mattersof law areat issue. Thus, defendants’ relief will be
granted, and partial summary judgment will be entered in
defendants’ favor on Count | of the complaint.
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that the presence of neither Dr. Meinhold nor Ms. Lepak was
required for the IEPC to make an informed decision.

Second, plaintiffs assert that the IEP is procedurally
defective because it proposed a “significant change in
placement” without having made a “comprehensive
evaluation” of Lisa's needs. See Brimmer, 872 F. Supp. at
449. Whether a proposed change in placement triggers
procedural protections depends on the importance of the
modification and whether it is likely to affect the child’'s
learning experience in some significant way. See id.
Plaintiffscharacterizethe changein program asachangefrom
13 hoursof classroom-based instruction and 30 to 40 hours of
home-based DTT, to one consisting only of 27.5 hours of a
TEACCH-based program. However, the SHRO found that,
since the Dongs October 1995 note did not become part of
the IEP, the proposed change in placement would increase
Lisa stimeintheautisticimpaired classroom from ahalf-day
to afull-day, whichistypica when achild turnsfive years of
age. The SHRO aso found that any procedural violation in
this regard was technical, not substantive in nature.

Thereisno disputethat, asthe district court observed, Lisa
would attend the same school, the same program, and have
the same teacher and staff working with her. Further, we
completely agreewith thedistrict court that evenif thechange
was significant enough to trigger the evaluation requirement
theviolation was, at most, atechnical one“becauseall parties
agreed that Lisawould benefit from afull day program at that
stage. The parties disagreed over which method to use, and
more testing [and] another evaluation would not have altered
the parties’ viewson methods.” Cf. Cleveland Heights-Univ.
Heights Sch. Dist. v. Boss, 144 F.3d 391, 398-99 (6th Cir.
1998) (failure to include objective criteria for measuring
student’s progress was far from technical and was not
harmless as omission went to “heart” of plan); Defendant I,
898 F.2d at 1190-91 (failure to include present performance
or criteria for evaluating progress was technical deviation
where grades were known and student attended regular
classroom).



12 Dong, et al. v. Bd. of Educ., et al. No. 98-2186

plaintiffs generally fault the IEPC for failing to include an
“expert” onautism, or theLovaas-DTT method, their specific
complaint is that the District did not invite Dr. Meinhold or
Ms. Lepak to participate in the IEPC. We reject the
contention that the District must include an expert in the
particular teaching method preferred by the parents in order
to satisfy the requirement that the IEPC include persons
knowledgeable about “ placement options.” 6

Further, as the district court observed, the school staff
members present at the IEPC, Lisa's school psychologist,
speech pathologist, and teacher, were “extremely well
qualifiedintheareaof autism treatments, and they werefully
qualified to determineif agroup or one-on-one setting would
bebest.”’ Ms. Lepak provided the IEPC with areport and the
Dongs expressed their preference for more intensive one-on-
one behavioral therapy. Dr. Meinhold, who had consulted
with the Dongs only a few times, recommended a 30 to 40
hour per week one-on-one DTT program, to be divided
between school and home. We agree with the district court

6Plain'[iff’s reliance upon Union School District v. Smith, 15 F.3d
1519, 1523 (9th Cir. 1994), also is misplaced. In that case, the school
district failed to make a full evaluation of the child’s needs because the
MET did not include “at least one teacher or other speciaist with
knowledgeintheareaof suspected disability” (i.e., aspeciadistinautism).
Id. (quoting 34 C.F.R. §300.532(€)). In Renner, thiscourt found that the
failure of the MET to consult with Dr. Meinhold did not constitute a
serious deficiency inthe IEP. See 185 F.3d at 644.

7Plai ntiffsrely ontestimony from Susan Dilgard, the school’ sspeech
pathologist, that she was familiar with the Lovaas approach because she
attended a full-day presentation by Dr. Lovaas and read articles about it,
but was not qualified to implement or modify a Lovaas program. When
asked if anyone at the IEPC was “familiar, skilled, or trained in the
Lovaas approach,” Dilgard answered “I don’'t know.” Plaintiffs do not
dispute, however, that defendant Martin, the supervisor of Birmingham's
autistic program, had used the DTT method and was familiar with the
Lovaas program; or that Ms. Zahra, Lisa s teacher, received a graduate
level autistic impaired endorsement in 1992 and had seven years
experience teaching autistic children.
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Plaintiffs assert that the district court erroneously resolved
disputed issues of fact in deciding the matter without atrial.
Plantiffs disagreement with the court's conclusions,
however, does not demonstrate a genuine issue of material
fact or preclude entry of judgment upon review of the
administrative record. Nor should plaintiffs have been
surprised that the matter was ripe for disposition on the
record, asdefendants’ response brief requested entry of partial
summary judgment onthe IDEA claims. Thiscaseissimply
not one in which summary judgment was entered sua sponte
and without notice. Cf. Employers Ins. of Wausau v.
Petroleum Specialties, Inc., 69 F.3d 98, 105 (6th Cir. 1995).

B. Burden of Proof

Despiteplaintiffs’ effortsto distinguish our establishedline
of authority, we adhere to the cases holding that the party
challenging the terms of an IEP should bear the burden of
proving that the placement was not appropriate. See Renner
v. Board of Educ. of Pub. Schs. of Ann Arbor, 185 F.3d 635,
642 (6th Cir. 1999); Doe by and through Doe v. Board of
Educ. of Tullahoma City Schs., 9 F.3d 455 (6th Cir. 1993);
Cordrey v. Euckert, 917 F.2d 1460, 1466, 1469 (6th Cir.
1990); Doe by and through Doe v. Defendant |, 898 F.2d
1186, 1191 (6th Cir. 1990).

Plaintiffs make the novel argument that the District should
bear the burden of proof in an IDEA casearising in Michigan
because the IDEA incorporates Michigan's heightened
substantive standard requiring that an IEP be “designed to
develop the maximum potentia” of the handicapped child.
MicH. CompP. LAWSANN. 8 380.1751(1) (West 1997). This
argument, however, confuses the substantive requirements
necessary to satisfy the IDEA with the question of which
party bears the burden of proof.

Theconfusionisdemonstrated by plaintiffs’ relianceonthe
discussion in Tucker by Tucker v. Calloway County Board of
Education, 136 F.3d 495, 505 (6th Cir. 1998), indicating that
since an appropriate public education does not mean
“absolutely best” or “potential-maximizing” education, the
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court’ sreview must focus on whether the proposed placement
was reasonably calculated to provide educational benefits.
Thisdiscussion concerned the substantiverequirementsof the
IDEA, not the burden of proof. In fact, this court rejected a
similar claim in Cordrey, 917 F.2d at 1466, in which the
parents argued that the burden of proof with respect to
procedural compliance should lie with the school district
because an |EP s procedural compliance must be subjected to
“strict review.” Seealso ClydeK. v. Puyallup Sch. Dist. No.
3, 35 F.3d 1396, 1398-99 (9th Cir. 1994) (burden on party
challenging administrative ruling).

C. FreeAppropriate Public Education

An |EP provides afree appropriate public education if (1)
the state has complied with the procedures set forth in the
IDEA and (2) the IEP developed through the procedures is
reasonably calculated to enable the child to receive
educationa benefits. See Doe v. Defendant I, 898 F.2d at
1188 (quoting Board of Educ. of Hendrick Hudson Cent. Sch.
Dist. v. Rowley, 458 U.S. 176, 206-07 (1982)). The
substantive requirement of the IDEA found in the second part
incorporates Michigan's higher standard requiring that the
|EP be designed to " develop the maximum potential” of the
child. See Brimmer v. Traverse City Area Pub. Schs., 872 F.
Supp. 447, 454 (W.D. Mich. 1994); Barwacz v. Michigan
Dep't of Educ., 674 F. Supp. 1296 (W.D. Mich. 1987).

We review a district court’s review of an administrative
ruling in an IDEA case under a*“modified de novo” standard.
See Doe v. Nashville Pub. Schs,, 133 F.3d at 386. If the
procedural requirements of the IDEA are met, greater
deference is to be afforded to the district’s placement
decision. See Tucker, 136 F.3d at 502 (quoting Roncker ex
rel. Roncker v. Walter, 700 F.2d 1058, 1062 (6th Cir. 1983)).
The Supreme Court stated in this regard that

the provision that areviewing court base its decision on
the “preponderance of the evidence” is by no means an
invitation to the courts to substitute their own notions of
sound educational policy for those of the school
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authorities which they review. The very importance
which Congress has attached to compliance with certain
procedures in the preparation of an IEP would be
frustrated if a court were permitted simply to set state
decisionsat nought. Thefact that 8 1415(e) requiresthat
the reviewing court “receive the records of the [state]
administrative proceedings’ carries with it the implied
requirement that due weight shall be given to these
proceedings.

Board of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U.S. 176, 206 (1982). We have held that “due
weight” requires that the court conduct an “independent
reexamination of the evidence.” Nashville Pub. Schs., 133
F.3d at 387. With thisin mind, we turn to the specific claims
of error on appeal.

1. Alleged Procedural Violations

Whilewestrictly review anIEPfor procedural compliance,
technical deviations do not render an IEP invaid. See
Defendant |, 898 F.2d at 1190; Brimmer, 872 F. Supp. at 449.
Plaintiffs continue to argue that the District’s failure to
comply with certain procedural requirementsinvalidated the
May/June 1996 IEP and that, therefore, the District was
required to reimburse them for the costs of providing Lisa
with one-on-one behavioral therapy at home. These claims
were rejected by the SHRO and the district court. We find
that the district court correctly evaluated the alleged failures
and agree with its reasoning and analysis. As aresult, we
write only briefly to address these claims,

First, plaintiffs argue that the IEP failed to satisfy the
requirement that the District ensure that those making the
placement decisioninclude* personsknowledgeabl e about the
child, the meaning of the evaluation data, and the %I acement
optiong.]” 34 C.F.R. 8§ 300.533(a)(3) (1998).° While

5The regulationsin 34 C.F.R. pt. 300, wererevised effectiveMay 11,
1999, see 64 Fed. Reg. 12406 (1999).



